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7.5.3. Every Class Member who does not submit a timely and valid Request for 

Exclusion is deemed to be a Participating Class Member under this Agreement, entitled 

to all benefits and bound by all terms and conditions of the Settlement, including the 

Participating Class Members' Releases under Paragraphs 5.2 and 5.4 of this Agreement, 

regardless whether the Participating Class Member actually receives the Class Notice 

or objects to the Settlement. 

7.5.4. Every Class Member who submits a valid and timely Request for Exclusion is a 

Non-Participating Class Member and shall not receive an Individual Class Payment or 

have the right to object to the class action components of the Settlement. Because future 

PAGA claims are subject to claim preclusion upon entry of the Judgment, Non­

Participating Class Members who are Aggrieved Employees are deemed to release the 

claims identified in Paragraph 5.4 of this Agreement and are eligible for an Individual 

PAGA Payment. 

14 7.6. Challenges to Calculation of Workweeks. Each Class Member shall have 45 days after 

15 the Administrator mails the Class Notice (plus an additional 15 days for Class Members whose 

16 Class Notice is re-mailed) to challenge the number of Class Workweeks and PAGA Pay Periods 

17 (if any) allocated to the Class Member in the Class Notice. The Class Member may challenge the 

18 allocation by communicating with the Administrator via fax, email, or mail. The Administrator 

19 must encourage the challenging Class Member to submit supporting documentation. In the 

20 absence of any contrary documentation, the Administrator is entitled to presume that the 

21 Workweeks contained in the Class Notice are correct so long as they are consistent with the Class 

22 Data. The Administrator's determination of each Class Member's allocation of Workweeks 

23 and/or Pay Periods shall be final and not appealable or otherwise susceptible to challenge. The 

24 Administrator shall promptly provide copies of all challenges to calculation of Workweeks 

25 and/or Pay Periods to Defense Counsel and Class Counsel and the Administrator's determination 

26 the challenges. 

27 /// 

28 /// 
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7.7. Objections to Settlement 

7.7.1. Only Participating Class Members may object to the class action components of 

the Settlement and/or this Agreement, including contesting the fairness of the 

Settlement, and/or amounts requested for the Class Counsel Fees Payment, Class 

Counsel Litigation Expenses Payment and/or Class Representative Service Payment. 

Class Members who worked during the PAGA Period are not permitted to object to the 

Released PAGA Claims or any portion of the Settlement pertaining to the Released 

PAGA Claims. 

7.7.2. Participating Class Members may send written objections to the Administrator, by 

fax, email or mail. In the alternative, Participating Class Members may appear in Court 

( or hire an attorney to appear in Court) to present verbal objections at the Final Approval 

Hearing. A Participating Class Member who elects to send a written objection to the 

Administrator must do so not later than 45 days after the Administrator's mailing of the 

Class Notice (plus an additional 15 days for Class Members whose Class Notice was re­

mailed). 

7.7.3. Non-Participating Class Members have no right to object to any of the class action 

components of the Settlement. 

18 7.8. Administrator Duties. The Administrator has a duty to perform or observe all tasks to be 

19 performed or observed by the Administrator contained in this Agreement or otherwise. 
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7.8.1. Email Address and Toll-Free Number. The Administrator will maintain and 

monitor an email address and a toll-free telephone number to receive Class Member 

calls, faxes and emails. 

7.8.2. Requests for Exclusion {Opt-outs) and Exclusion List. The Administrator will 

promptly review on a rolling basis Requests for Exclusion to ascertain their validity. 

Not later than 5 days after the expiration of the deadline for submitting Requests for 

Exclusion, the Administrator shall email a list to Class Counsel and Defense Counsel 

containing (a) the names and other identifying information of Class Members who have 

timely submitted valid Requests for Exclusion ("Exclusion List"); (b) the names and 
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other identifying information of Class Members who have submitted invalid Requests 

for Exclusion; ( c) copies of all Requests for Exclusion from Settlement submitted 

(whether valid or invalid). 

7.8.3. Weekly Reports. The Administrator must, on a weekly basis, provide written 

reports to Class Counsel and Defense Counsel that, among other things, tally the number 

of: Class Notices mailed or re-mailed, Class Notices returned undelivered, Requests for 

Exclusion (whether valid or invalid) received, objections received, challenges to 

Workweeks and/or Pay Periods received and/or resolved, and checks mailed for 

Individual Class Payments and Individual PAGA Payments ("Weekly Report"). The 

Weekly Reports must include/provide the Administrator's assessment of the validity of 

Requests for Exclusion and attach copies of all Requests for Exclusion and objections 

received. 

7.8.4. Workweek and/or Pay Period Challenges. The Administrator has the authority to 

address and make final decisions consistent with the terms of this Agreement on all 

Class Member challenges over the calculation of Workweeks and/or Pay Periods. The 

Administrator's decision shall be final and not appealable or otherwise susceptible to 

challenge. 

7.8.5. Administrator's Declaration. Before the date by which Plaintiff is required to file 

the Motion for Final Approval of the Settlement, the Administrator will provide to Class 

Counsel and Defense Counsel, a declaration suitable for filing in Court attesting to its 

due diligence and compliance with all of its obligations under this Agreement, 

including, but not limited to, its mailing of Class Notice, the Class Notices returned as 

undelivered, the re-mailing of Class Notices, attempts to locate Class Members, the total 

number of Requests for Exclusion from Settlement it received (both valid or invalid), 

the number of written objections and attach the Exclusion List. The Administrator will 

supplement its declaration as needed or requested by the Parties and/or the Court. Class 

Counsel is responsible for filing the Administrator's declaration(s) in Court. 
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7.8.6. Final Report by Settlement Administrator. Within 10 days after the Administrator 

disburses all funds in the Gross Settlement Amount, the Administrator will provide 

Class Counsel and Defense Counsel with a final report detailing its disbursements by 

employee identification number only of all payments made under this Agreement. At 

least 7 days before any deadline set by the Court, the Administrator will prepare, and 

submit to Class Counsel and Defense Counsel, a signed declaration suitable for filing in 

Court attesting to its disbursement of all payments required under this Agreement. Class 

Counsel is responsible for filing the Administrator's declaration in Court. 

8. CLASS SIZE ESTIMATES AND ESCALATOR CLAUSE 

10 The Parties estimate that, as of the date of this Settlement Agreement, (1) there are 62 

11 Class Members and 6,643 Total Workweeks during the Class Period and (2) there were 39 

12 Aggrieved Employees who worked 1,321 Pay Periods during the PAGA Period. 

13 8.1. Increase in Workweeks. Defendant represents that there are no more than 6,643 

14 Workweeks during the Class Period as of November 15, 2023. In the event the number of 

15 Workweeks during the Class Period increases by more than 10%, or an additional 665 

16 Workweeks, then Defendant shall increase the GFV on a proportional basis above 10% (i.e., if 

17 there is an 11 % increase in the number of workweeks during the Class Period, Defendant agrees 

18 to increase the Gross Settlement Amount by 1 % ); (2) elect to end the Class Period on the date to 

19 the number of workweeks reaches 7,308 Workweeks (6,643 Workweeks+ 665 Workweeks). 

20 9. MOTION FOR FINAL APPROVAL 

21 Not later than 16 court days prior to the calendared Final Approval Hearing, Plaintiff will 

22 file in Court, a motion for final approval of the Settlement that includes a request for approval of 

23 the PAGA settlement under Labor Code section 2699, subd. (1), a Proposed Final Approval Order 

24 and a proposed Judgment ( collectively "Motion for Final Approval"). Plaintiff shall endeavor in 

25 good faith to provide drafts of these documents to Defense Counsel for review at least three (3) 

26 business days prior to filing the Motion for Final Approval. Class Counsel and Defense Counsel 

27 will expeditiously meet and confer in person or by telephone, and in good faith, to resolve any 

28 disagreements concerning the Motion for Final Approval. 
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1 9 .1. Response to Objections. Each Party retains the right to respond to any objection raised by 

2 a Participating Class Member, including the right to file responsive documents in Court no later 

3 than five ( 5) court days prior to the Final Approval Hearing, or as otherwise ordered or accepted 

4 by the Court. 

5 9.2. Duty to Cooperate. If the Court does not grant Final Approval or conditions Final 

6 Approval on any material change to the Settlement (including, but not limited to, the scope of 

7 release to be granted by Class Members), the Parties will expeditiously work together in good 

8 faith to address the Court's concerns by revising the Agreement as necessary to obtain Final 

9 Approval. The Court's decision to award less than the amounts requested for the Class 

10 Representative Service Payment, Class Counsel Fees Payment, Class Counsel Litigation 

11 Expenses Payment and Administrator Expenses Payment shall not constitute a material 

12 modification to the Agreement within the meaning of this paragraph. 

13 9.3. Continuing Jurisdiction of the Court. The Parties agree that, after entry of Judgment, the 

14 Court will retain jurisdiction over the Parties, Actions and the Settlement solely for purposes of 

15 (i) enforcing this Agreement and/or Judgment, (ii) addressing settlement administration matters, 

16 and (iii) addressing such post-Judgment matters as are permitted by law. 

17 9.4. Waiver of Right to Appeal. Provided the Judgment is consistent with the terms and 

18 conditions of this Agreement, specifically including the Class Counsel Fees Payment and Class 

19 Counsel Litigation Expenses Payment reflected set forth in this Settlement, the Parties, their 

20 respective counsel, and all Participating Class Members who did not object to the Settlement as 

21 provided in this Agreement, waive all rights to appeal from the Judgment, including all rights to 

22 post-judgment and appellate proceedings, the right to file motions to vacate judgment, motions 

23 for new trial, extraordinary writs and appeals. The waiver of appeal does not include any waiver 

24 of the right to oppose such motions, writs or appeals. If an objector appeals the Judgment, the 

25 Parties' obligations to perform under this Agreement will be suspended until such time as the 

26 appeal is finally resolved and the Judgment becomes final, except as to matters that do not affect 

27 the amount of the Net Settlement Amount. 

28 /// 
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1 9.5. Appellate Court Orders to Vacate, Reverse, or Materially Modify Judgment. If the 

2 reviewing Court vacates, reverses, or modifies the Judgment in a manner that requires a material 

3 modification of this Agreement (including, but not limited to, the scope of release to be granted 

4 by Class Members), this Agreement shall be null and void. The Parties shall nevertheless 

5 expeditiously work together in good faith to address the appellate court's concerns and to obtain 

6 Final Approval and entry of Judgment, sharing, on a 50-50 basis, any additional Administration 

7 Expenses reasonably incurred after remittitur. An appellate decision to vacate, reverse, or modify 

8 the Court's award of the Class Representative Service Payment or any payments to Class Counsel 

9 shall not constitute a material modification of the Judgment within the meaning of this paragraph, 

10 as long as the Gross Settlement Amount remains unchanged. 
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10. NO ADMISSION 

10.1. In entering into this Agreement, Defendant does not admit, and specifically denies, the 

allegations in the Action, that it violated any federal, state, or local law; violated any regulations 

or guidelines promulgated pursuant to any statute or any other applicable laws, regulations or 

legal requirements; breached any contract; violated or breached any duty; engaged in any 

misrepresentation or deception; or engaged in any other unlawful conduct with respect to its 

employees. Neither this Agreement, nor any of its terms or provisions, nor any of the negotiations 

connected with it, will be construed as an admission or concession by Defendant of any such 

violations or failures to comply with any applicable law. 

11. LIMITATIONS ON USE OF TIDS SETTLEMENT 

11.1. N on-Evidentiary Use. Whether or not the Effective Date occurs, neither this Agreement, 

nor any of its terms, nor the Settlement itself, will be: (a) construed as, offered, or admitted in 

evidence as, received as, or deemed to be evidence for any purpose adverse to Defendant or any 

other of the Released Parties, including but not limited to, evidence of a presumption, concession, 

indication, or admission by any of the Released Parties of any liability, fault, wrongdoing, 

omission, concession, or damage, or (b) disclosed, referred to, or offered in evidence against any 

of the Released Parties in any further proceeding in the Actions, except for the purposes of 

effectuating the Settlement pursuant to this Agreement, enforcing the Agreement, or for 
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1 Defendant to establish that a Class Member has resolved any of his or her claims released through 

2 this Agreement. 

3 11.2. Nullification. The Parties have agreed to the certification of the Class encompassing all 

4 claims alleged in the Actions for the sole purpose of effectuating this Agreement. If (a) the Court 

5 should for any reason fail to certify this Class for settlement, or (b) the Court should fail to finally 

6 approve this Settlement, or ( c) the Court should fail to fmally enter the Final Order, or ( d) the 

7 Final Order is reversed, or declared or rendered void, or ( e) the Court should for fail to finally 

8 dispose of the Actions in their entirety, then (i) this Agreement shall be considered null and void; 

9 (ii) neither this Agreement nor any of the related negotiations or proceedings shall be of any force 

10 or effect; (iii) all Parties to this Agreement shall stand in the same position, without prejudice, as 

11 if the Agreement had been neither entered into nor filed with the Court; and (iv) the fact that the 

12 Parties were willing to stipulate to class certification of all causes of action pled in the Actions 

13 as part of the Settlement will have no bearing on, and will not be admissible in connection with, 

14 the issue of whether the Class should be certified by the Court in a non-settlement context in 

15 these Actions or any other action, and in any of those events, Defendant expressly reserves the 

16 right to oppose certification of the Class. The Parties will then request that the Court reopens the 

17 proceedings within 14 days. Additionally, should the Settlement not become fmal, any Settlement 

18 Administration Costs already incurred by the Settlement Administrator shall be split evenly 

19 amongst the Parties. However, notwithstanding the foregoing, the Parties agreed to cooperate in 

20 addressing any Court concerns regarding the Settlement, and if necessary, meet and confer with 

21 respect to any amendments to this Agreement or supplemental briefmgs to address Court 

22 concerns. In the event of a timely appeal from the Final Order, the Final Order shall be stayed 

23 and the Gross Settlement Amount shall not be distributed pending the completion of the appeal. 

24 12. AMENDED JUDGMENT 

25 If any amended judgment is required under Code of Civil Procedure section 384, the 

26 Parties will work together in good faith to jointly submit a proposed amended judgment. 

27 /// 
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1 13. ADDITIONAL PROVISIONS 

2 13.1. No Admission of Liability, Class Certification or Representative Manageability for Other 

3 Purposes. This Agreement represents a compromise and settlement of highly disputed claims. 

4 Nothing in this Agreement is intended or should be construed as an admission by Defendant that 

5 any of the allegations in the Operative Complaint have merit or that Defendant has any liability 

6 for any claims asserted; nor should it be intended or construed as an admission by Plaintiff that 

7 Defendant's defenses in the Action have merit. The Parties agree that class certification and 

8 representative treatment is for purposes of this Settlement only. If, for any reason the Court does 

9 grant Preliminary Approval, Final Approval or enter Judgment, Defendant reserves the right to 

10 contest certification of any class for any reasons, and Defendant reserves all available defenses 

11 to the claims in the Action, and Plaintiff reserves the right to move for class certification on any 

12 grounds available and to contest Defendant's defenses. The Settlement, this Agreement and 

13 Parties' willingness to settle the Action will have no bearing on, and will not be admissible in 

14 connection with, any litigation ( except for proceedings to enforce or effectuate the Settlement 

15 and this Agreement). Payment of wages does not extend or alter the Class Members' or 

16 Aggrieved Employees' period of employment for any purpose. 

17 13.2. Confidentiality. Plaintiff, Class Counsel, Defendant and Defense Counsel separately 

18 agree that, until the Motion for Preliminary Approval of Settlement is filed, they and each of 

19 them will not disclose, disseminate and/or publicize, or cause or permit another person to 

20 disclose, disseminate or publicize, any of the terms of the Agreement directly or indirectly, 

21 specifically or generally, to any person, corporation, association, government agency, or other 

22 entity except: (1) to the Parties' attorneys, accountants, or spouses, all of whom will be instructed 

23 to keep this Agreement confidential; (2) counsel in a related matter; (3) to the extent necessary 

24 to report income to appropriate taxing authorities; (4) in response to a court order or subpoena; 

25 or (5) in response to an inquiry or subpoena issued by a state or federal government agency. Each 

26 Party agrees to immediately notify each other Party of any judicial or agency order, inquiry, or 

27 subpoena seeking such information. Plaintiff, Class Counsel, Defendant and Defense Counsel 

28 separately agree not to, directly or indirectly, initiate any conversation or other communication, 
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1 before the filing of the Motion for Preliminary Approval, any with third party regarding this 

2 Agreement or the matters giving rise to this Agreement except to respond only that "the matter 

3 was resolved," or words to that effect. This paragraph does not restrict Class Counsel's 

4 communications with Class Members in accordance with Class Counsel's ethical obligations 

5 owed to Class Members. 

6 13.3. No Solicitation. The Parties separately agree that they and their respective counsel and 

7 employees will not solicit any Class Member to opt out of or object to the Settlement, or appeal 

8 from the Judgment. Nothing in this paragraph shall be construed to restrict Class Counsel's 

9 ability to communicate with Class Members in accordance with Class Counsel's ethical 

10 obligations owed to Class Members. 

11 13.4. Integrated Agreement. Upon execution by all Parties and their counsel, this Agreement 

12 together with its attached exhibits shall constitute the entire agreement between the Parties 

13 relating to the Settlement, superseding any and all oral representations, warranties, covenants or 

14 inducements made to or by any Party. 

15 13.5. Attorney Authorization. Class Counsel and Defense Counsel separately warrant and 

16 represent that they are authorized by Plaintiff and Defendant, respectively, to take all appropriate 

17 action required or permitted to be taken by such Parties pursuant to this Agreement to effectuate 

18 its terms and to execute any other documents reasonably required to effectuate the terms of this 

19 Agreement including any amendments to this Agreement. 

20 13.6. Cooperation. The Parties and their counsel will cooperate with each other and use their 

21 best efforts, in good faith, to implement the Settlement by, among other things, modifying the 

22 Settlement Agreement, submitting supplemental evidence, and supplementing points and 

23 authorities as requested by the Court. In the event the Parties are unable to agree upon the form 

24 or content of any document necessary to implement the Settlement or on any modification of the 

25 Agreement that may become necessary to implement the Settlement, the Parties will seek the 

26 assistance of the Court for resolution. 

27 13.7. No Prior Assignments. The Parties separately represent and warrant that they have not 

28 directly or indirectly assigned, transferred, encumbered, or purported to assign, transfer or 
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1 encumber to any person or entity and portion of any liability, claim, demand, action, cause of 

2 action or right released and discharged by the Party in this Settlement. 

3 13.8. No Tax Advice. Neither Plaintiff, Class Counsel, Defendant nor Defense Counsel are 

4 providing any advice regarding taxes or taxability nor shall anything in this Settlement be relied 

5 upon as such within the meaning of United States Treasury Department Circular 230 (31 CFR 

6 Part 10, as amended) or otherwise. 

7 13.9. Modification of Agreement. This Agreement, and all parts of it, may be amended, 

8 modified, changed, or waived only by an express written instrument signed by all Parties or their 

9 representatives, and approved by the Court. 

10 13.10. Agreement Binding on Successors. This Agreement will be binding upon, and inure to 

11 the benefit of, the successors of each of the Parties. 

12 13.11. Applicable Law. All terms and conditions of this Agreement and its exhibits will be 

13 governed by and interpreted according to the internal laws of the State of California, without 

14 regard to conflict of law principles. 

15 13.12. Cooperation in Drafting. The Parties have cooperated in the drafting and preparation of 

16 this Agreement. This Agreement will not be construed against any Party on the basis that the 

17 Party was the drafter or participated in the drafting. 

18 13.13. Confidentiality. To the extent permitted by law, all agreements made, and orders entered 

19 during Action and in this Agreement relating to the confidentiality of information shall survive 

20 the execution of this Agreement. 

21 13.14. Use of Class Data. Information provided to Class Counsel pursuant to Cal. Evid. Code 

22 § 1152, and all copies and summaries of the Class Data provided to Class Counsel by Defendant 

23 in connection with the mediation, other settlement negotiations or in connection with the 

24 Settlement, may be used only with respect to this Settlement and no other purpose, and may not 

25 be used in any way that violates any existing contractual agreement, statute, or rule of court. 

26 13.15. No Public Comment. The Class Representative and Class Counsel will not make any 

27 public disclosures of any kind regarding the Settlement, including but not limited to postings on 

28 Class Counsel's website and postings on any social media sites/outlets that identify Defendant. 
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1 Class Counsel will take all steps necessary to ensure the Class Representative is aware of, and 

2 will encourage her to adhere to, the restriction against any public disclosures regarding the 

3 Settlement. Class Counsel will not include or use the Settlement for any marketing or 

4 promotional purposes, or for attempting to influence Defendant's business relationships, either 

5 before or after the Motion for Preliminary Approval is filed. Following preliminary approval of 

6 the Settlement, the Class Representative and Class Counsel will not initiate any communications 

7 with the media or third parties. If contacted by the media or third parties ( except for Class 

8 Members and the Settlement Administrator), the Class Representative and Class Counsel will 

9 only discuss information publicly available. Class Counsel will take all steps necessary to ensure 

10 the Class Representative is aware of, and will encourage her to adhere to, the restriction against 

11 initiating any media comment. Class Counsel further agrees not to use the Settlement or any of 

12 its terms for any marketing or promotional purposes. Nothing herein will restrict Class Counsel 

13 from including publicly available information regarding this settlement in future judicial 

14 submissions regarding Class Counsel's qualifications and experience. 

15 13.16. Headings. The descriptive heading of any section or paragraph of this Agreement is 

16 inserted for convenience of reference only and does not constitute a part of this Agreement. 

17 13.17. Calendar Days. Unless otherwise noted, all reference to "days" in this Agreement shall 

18 be to calendar days. In the event any date or deadline set forth in this Agreement falls on a 

19 weekend or federal legal holiday, such date or deadline shall be on the first business day 

20 thereafter. 

21 13 .18. Execution in Counterparts. This Agreement may be executed in one or more counterparts 

22 by facsimile, electronically (i.e., DocuSign) or email, which, for purposes of this Agreement, 

23 shall be accepted as an original. All executed counterparts and each of them will be deemed to 

24 be one and the same instrument if counsel for the Parties will exchange between themselves 

25 signed counterparts. Any executed counterpart will be admissible in evidence to prove the 

26 existence and contents of this Agreement. 

27 13.19. Stay of Litigation. The Parties agree that upon the execution of this Agreement the 

28 litigation shall be stayed, except to effectuate the terms of this Agreement. The Parties further 
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Vedang J. Patel

1 agree that upon the signing of this Agreement that pursuant to CCP section 583.330 to extend 

2 the date to bring a case to trial under CCP section 583.310 for the entire period of this settlement 

3 process. 

4 13 .20. Severability. In the event that one or more of the provisions contained in this Agreement 

5 shall for any reason be held invalid, illegal or unenforceable in any respect, such invalidity, 

6 illegality or unenforceability shall in no way effect any other provision if Defense Counsel and 

7 Class Counsel, on behalf of the Parties and the Settlement Class, mutually elect in writing to 

8 proceed as if such invalid, illegal or unenforceable provision had never been included in this 

9 Agreement. 

10 / / / 

11 IT IS SO AGREED: 
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For Plaintiff, Monica G. Lozano 

David D. Bibiyan 
Vedang J. Patel 
Brandon Chang 
Counsel for Plaintiff, Monica G. Lozano 

For Defendant, LECC Berg Feinfield Eye 
Centers, LLC 

David Fishman 
Stephanie B. Kantor 
Janet S. Soultanian 
Counsel for Defendant, LECC Berg Feinfield 
Eye Centers, LLC 
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1 agree that upon the signing of this Agreement that pursuant to CCP section 583.330 to extend 
2 the date to bring a case to trial under CCP section 583. 310 for the entire period of this settlement 
3 process. 

4 13.20. Severability. In the event that one or more of the provisions contained in this Agreement 
5 shall for any reason be held invalid, illegal or unenforceable in any respect, such invalidity, 
6 illegality or unenforceability shall in no way effect any other provision if Defense Counsel and 
7 Class Counsel, on behalf of the Parties and the Settlement Class, mutually elect in writing to 
8 proceed as if such invalid, illegal or unenforceable provision had never been included in this 
9 Agreement. 

10 / // 

11 IT IS SO AGREED: 
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For Plaintiff, Monica G. Lozano 

David D. Bibiyan 
Vedang J. Patel 
Brandon Chang 
Counsel for Plaintiff, Monica G. Lozano 

Stephanie B. Kantor 
Janet S. Soultanian 

mfield Eye 

Counsel for Defendant, LECC Berg Feinfield 
Eye Centers, LLC 
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